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(f) Separate bids must be submitted
for Part A and Part B enrollees and
Part B-only enrollees for each MA plan
offered.

[63 FR 35085, June 26, 1998, as amended at 70
FR 52026, Sept. 1, 2005; 75 FR 19806, Apr. 15,
2010]

§422.256 Review, negotiation, and ap-
proval of bids.

(a) Authority. Subject to paragraphs
(a)(2), (d), and (e) of this section, CMS
has the authority to review the aggre-
gate bid amounts submitted under
§422.252 and conduct negotiations with
MA organizations regarding these bids
(including the supplemental benefits)
and the proportions of the aggregate
bid attributable to basic benefits, sup-
plemental benefits, and prescription
drug benefits.

(1) When negotiating bid amounts
and proportions, CMS has authority
similar to that provided the Director of
the Office of Personnel Management
for negotiating health benefits plans
under 5 U.S.C. chapter 89.

(2) Noninterference. (i) In carrying out
Parts C and D under this title, CMS
may not require any MA organization
to contract with a particular hospital,
physician, or other entity or individual
to furnish items and services.

(ii) CMS may not require a particular
price structure for payment under such
a contract, with the exception of pay-
ments to Federally qualified health
centers as set forth at §422.316.

(b) Standards of bid review. Subject to
paragraphs (d) and (e) of this section,
CMS can only accept bid amounts or
proportions described in paragraph (a)
of this section if CMS determines the
following standards have been met:

(1) The bid amount and proportions
are supported by the actuarial bases
provided by MA organizations under
§422.254.

(2) The bid amount and proportions
reasonably and equitably reflects the
plan’s estimated revenue requirements
for providing the benefits under that
plan, as the term revenue requirements
is used for purposes of section 1302(8) of
the Public Health Service Act.

(3) Limitation on enrollee cost sharing.
For coordinated care plans (including
regional MA plans and specialized MA
plans) and private fee-for-service plans:

42 CFR Ch. IV (10-1-10 Edition)

(i) The actuarial value of plan basic
cost sharing, reduced by any supple-
mental benefits, may not exceed—

(ii) The actuarial value of
deductibles, coinsurance, and copay-
ments that would be applicable for the
benefits to individuals entitled to bene-
fits under Part A and enrolled under
Part B in the plan’s service area with a
national average risk profile for the
factors described in §422.308(c) if they
were not members of an MA organiza-
tion for the year, except that cost shar-
ing for non-network Medicare services
in a regional MA plan is not counted
under the amount described in para-
graph (b)(2)(i) of this section.

(4) Substantial differences between
bids—(i) General. CMS approves a bid
only if it finds that the benefit package
and plan costs represented by that bid
are substantially different from the
MA organization’s other bid submis-
sions. In order to be considered ‘‘sub-
stantially different,” as provided under
§422.254(a)(4) of this subpart, each bid
must be significantly different from
other plans of its plan type with re-
spect to premiums, benefits, or cost-
sharing structure.

(ii) Transition period for MA organi-
zations with new acquisitions. After a
2-year transition period, CMS approves
a bid offered by an MA organization (or
by a parent organization to that MA
organization) that recently purchased
(or otherwise acquired or merged with)
another MA organization only if it
finds that the benefit package or plan
costs represented by that bid are sub-
stantially different, as provided under
paragraph (b)(4)(i) of this section, from
any benefit package and plan costs rep-
resented by another bid submitted by
the same MA organization (or parent
organization to that MA organization).

(c) Negotiation process. The negotia-
tion process may include the resubmis-
sion of information to allow MA orga-
nizations to modify their initial bid
submissions to account for the out-
come of CMS’ regional benchmark cal-
culations required under §422.258(c) and
the outcome of CMS’ calculation of the
national average monthly bid amount
required under section 1860D-13(a)(4) of
the Act.

(d) Exception for private fee-for-service
plans. For private fee-for-service plans
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defined at §422.4(a)(3), CMS will not re-
view, negotiate, or approve the bid
amount, proportions of the bid, or the
amounts of the basic beneficiary pre-
mium and supplemental premium.

(e) Exception for MSA plans. CMS does
not review, negotiate, or approve
amounts submitted with respect to MA
MSA plans, except to determine that
the deductible does not exceed the stat-
utory maximum, defined at §422.103(d).

[63 FR 35085, June 26, 1998, as amended at 70
FR 52026, Sept. 1, 2005; 70 FR 76198, Dec. 23,
2005; 75 FR 19806, Apr. 15, 2010]
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(a) The term ‘“MA area-specific non-
drug monthly benchmark amount”
means, for a month in a year:

(1) For MA local plans with service
areas entirely within a single MA local
area, 1/12th of the annual MA capita-
tion rate (described at §422.306) for the
area, adjusted as appropriate for the
purpose of risk adjustment.

(2) For MA local plans with service
areas including more than one MA local
area, an amount equal to the weighted
average of annual capitation rates for
each local area (county) in the plan’s
service area, using as weights the pro-
jected number of enrollees in each MA
local area that the plan used to cal-
culate the bid amount, and adjusted as
appropriate for the purpose of risk ad-
justment.

(b) For MA regional plans, the term
““MA region-specific non-drug monthly
benchmark amount’ is:

(1) The sum of two components: the
statutory component (based on a
weighted average of local benchmarks
in the region, as described in paragraph
(¢)(3) of this section; and the plan bid
component (based on a weighted aver-
age of regional plan bids in the region
as described in paragraph (c)(4) of this
section).

(2) Announced before November 15 of
each year, but after CMS has received
the plan bids.

(¢) Calculation of MA regional non-
drug benchmark amount. CMS calculates
the monthly regional non-drug bench-
mark amount for each MA region as
follows:

(1) Reference month. For all calcula-
tions that follow, CMS will determine
the number of MA eligible individuals

Calculation of benchmarks.

§422.258

in each local area, in each region, and
nationally as of the reference month,
which is a month in the previous cal-
endar year CMS identifies.

(2) Statutory market share. CMS will
determine the statutory national mar-
ket share percentage as the proportion
of the MA eligible individuals nation-
ally who were not enrolled in an MA
plan.

(3) Statutory component of the region-
specific benchmark. (i) CMS calculates
the unadjusted region-specific non-
drug amount by multiplying the coun-
ty capitation rate by the county’s
share of the MA eligible individuals re-
siding in the region (the number of MA
eligible individuals in the county di-
vided by the number of MA eligible in-
dividuals in the region), and then add-
ing all the enrollment-weighted county
rates to a sum for the region.

(ii) CMS then multiplies the
unadjusted region-specific non-drug
amount from paragraph (c)(3)(i) of this
section by the statutory market share
to determine the statutory component
of the regional benchmark.

(4) Plan-bid component of the region-
specific benchmark. For each regional
plan offered in a region, CMS will mul-
tiply the plan’s unadjusted region-spe-
cific non-drug bid amount by the plan’s
share of enrollment (as determined
under paragraph (c)(b) of this section)
and then sum these products across all
plans offered in the region. CMS then
multiples this by 1 minus the statutory
market share to determine the plan-bid
component of the regional benchmark.

(5) Plan’s share of enrollment. CMS
will calculate the plan’s share of MA
enrollment in the region as follows:

(i) In the first year that any MA re-
gional plan is being offered in an MA
region, and more than one MA regional
plan is being offered, CMS will deter-
mine each regional plan’s share of en-
rollment based on one of two possible
approaches. CMS may base this factor
on equal division among plans, so that
each plan’s share will be 1 divided by
the number of plans offered. Alter-
natively, CMS may base this factor on
each regional plan’s estimate of pro-
jected enrollment. Plan enrollment
projections are subject to review and
adjustment by CMS to assure reason-
ableness.
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